
Chapter 8

Protection-Based Relief:
Forging a Path to Permanent Status

Sarah Brenes
Lindsey Greising
$OLVRQ�*ULI¿WK
The Advocates for Human Rights
Minneapolis

The authors thank Kara Rieke and Volunteer Lawyers Network for consulting about best practices in custody proceed-
ings in state courts. 



Authors
Sarah Brenes
Sarah Brenes is the Program Director of the Refugee and Immigrant Program at The Advocates for Human Rights. She oversees 
WKH�RUJDQL]DWLRQ¶V�OHJDO�VHUYLFHV�SURJUDP�ZKLFK�SURYLGHV�OHJDO�DVVLVWDQFH�WR�ORZ�LQFRPH�DV\OXP�VHHNHUV��KXPDQ�WUDI¿FNLQJ�VXU-
vivors and detained immigrants. Sarah and her team recruit, train and support pro bono attorneys to represent clients, as well as 
provide direct legal services representing clients seeking immigration remedies. 
Sarah received her J.D. from the University of St. Thomas School of Law where was awarded the John R. Roach Fellowship 
for pursuit of a career in public interest. Sarah has a master’s degree in Human Rights and Peace Education from the National 
University in Costa Rica. She earned her bachelor’s degree in international affairs from the George Washington University.

Lindsey Greising
Lindsey Greising is a Staff Attorney for The Advocates for Human Rights. In that capacity, Lindsey works on advocacy efforts, 
SDUWLFXODUO\�LQYROYLQJ�LPPLJUDWLRQ�DQG�WUDI¿FNLQJ�SROLFLHV��/LQGVH\�DOVR�VXSSRUWV�UXUDO�RXWUHDFK�HIIRUWV��VSHFLDO�SURMHFWV��DQG�
WUDLQLQJ�IRU�YROXQWHHU�DWWRUQH\V�DQG�RWKHUV�RQ�WKH�WUDI¿FNLQJ�DQG�LPPLJUDWLRQ�PDWWHUV��
%HIRUH�MRLQLQJ�7KH�$GYRFDWHV��/LQGVH\�VSHQW�PDQ\�\HDUV�ZRUNLQJ�LQWHUQDWLRQDOO\�RQ�KXPDQ�ULJKWV�SURJUDPV��LQFOXGLQJ��ZRUN�
ZLWK�WKH�,QWHUQDWLRQDO�2UJDQL]DWLRQ�IRU�0LJUDWLRQ��,20��RQ�KXPDQ�WUDI¿FNLQJ�UHVHDUFK��WKH�,QWHUQDWLRQDO�/DERXU�2UJDQL]DWLRQ�
�,/2��RQ�ODERU�ULJKWV�DQG�JHQGHU�HTXLW\��DQG�WKH�86�'HSDUWPHQW�RI�6WDWH�RQ�FRQÀLFW�SUHYHQWLRQ�SURJUDPPLQJ�DQG�UHVHDUFK��,Q�
DGGLWLRQ��VKH�ZRUNHG�RQ�,QWHUQDOO\�'LVSODFHG�3HUVRQV��,'3��UHLQWHJUDWLRQ�DV�ZHOO�DV�DFFHVV�WR�MXVWLFH�SURMHFWV�ZLWK�ORFDO�1*2V�LQ�
East Timor (Timor-Leste). Lindsey also brings experience in private immigration practice where she provided representation on 
a range of immigration cases including humanitarian, family-based, and employment-based matters as well as naturalization and 
citizenship. Lindsey has co-authored two research guides on legal research in Timor-Leste in addition to co-authoring a piece on 
second generation security sector reform in international development. 
Lindsey graduated magna cum laude from the University of Minnesota Law School with a concentration in human rights law 
and received her Bachelor of Arts in international studies from the University of Denver with magna cum laude honors. While in 
law school, Lindsey served in the Immigration & Human Rights Clinic, where she worked on asylum cases and helped to start 
a working group on pro bono representation for detained migrants. She also worked as a teaching assistant for an undergraduate 
,QWHUQDWLRQDO�+XPDQ�5LJKWV�/DZ�FRXUVH��LQWHUQHG�IRU�WKH�MXGJHV�DW�WKH�,QWHUQDWLRQDO�&ULPLQDO�7ULEXQDO�IRU�5ZDQGD��,&75���DQG�
DVVLVWHG�$PQHVW\�,QWHUQDWLRQDO�86$�RQ�KXPDQ�ULJKWV�UHVHDUFK�DQG�DGYRFDF\��/LQGVH\�FXUUHQWO\�VHUYHV�DV�DQ�DGMXQFW�SURIHVVRU�RI�
immigration law at the University of St. Thomas School of Law in Minneapolis and is a member of the American Immigration 
Lawyers Association (AILA).

$OLVRQ�*ULI¿WK
Alison is a former Staff Attorney for The Advocates for Human Rights’ Refugee & Immigrant Program. In that capacity, she 
PHQWRUHG�DQG�VXSSRUWHG�SUR�ERQR�DWWRUQH\V�KDQGOLQJ�DV\OXP�FDVHV�EHIRUH�WKH�DV\OXP�RI¿FH�DQG�WKH�,PPLJUDWLRQ�&RXUW��DV�ZHOO�
as other humanitarian immigration matters. Alison also handled a caseload of asylum cases and other matters for The Advocates. 
%HIRUH�MRLQLQJ�7KH�$GYRFDWHV��VKH�UHSUHVHQWHG�XQDFFRPSDQLHG�PLQRUV�DW�.LGV�,Q�1HHG�RI�'HIHQVH��.,1'���ZKHUH�VKH�UHSUH-
sented unaccompanied children seeking asylum, Special Immigrant Juvenile Status, U Visas, and other forms of humanitarian 
UHOLHI�IURP�GHSRUWDWLRQ��3ULRU�WR�KHU�ZRUN�ZLWK�.,1'��VKH�UHSUHVHQWHG�DV\OXP�VHHNHUV�ZLWK�FRPSOH[�FODLPV�GXULQJ�ODZ�VFKRRO�DW�
the University of St. Thomas Legal Clinic. 



TABLE OF CONTENTS

§ 8.1 GENERAL INFORMATION ....................................................................................................................... 8-1
§ 8.2 ASYLUM, WITHHOLDING OF REMOVAL, AND RELIEF UNDER THE CONVENTION  

AGAINST TORTURE ................................................................................................................................ 8-2
A. Asylum Eligibility Requirements ..................................................................................................... 8-3

1. Persecution ........................................................................................................................... 8-3
2. Government and Non-Government Persecutors ................................................................. 8-4
3. Well-Founded Fear ............................................................................................................... 8-7
4. Past Persecution and Rebuttable Presumption of Future Fear ........................................... 8-9
5. Protected Grounds: Race, Religion, Nationality, Membership in a Particular  

Social Group, and Political Opinion .....................................................................................8-11
6. Nexus .................................................................................................................................. 8-16
7. Government Protection ...................................................................................................... 8-16
8. Bars to Asylum Relief ......................................................................................................... 8-17

B. Withholding of Removal ................................................................................................................ 8-18
1. Eligibility Standard for Withholding of Removal ................................................................. 8-19
2. Bars to Eligibility For Withholding of Removal ................................................................... 8-20

C. Convention Against Torture/Deferral of Removal ......................................................................... 8-22
1. Withholding Under CAT ...................................................................................................... 8-22
2. Deferral of Removal Under CAT ........................................................................................ 8-22
��� %HQH¿WV�8QGHU�&$7�5HOLHI ................................................................................................. 8-23
4. Eligibility Based on Future Fear of Torture ......................................................................... 8-23

D. Process ......................................................................................................................................... 8-24
1. One Year Filing Deadline .................................................................................................... 8-27
��� 7KH�$SSOLFDWLRQ�3DFNHW�IRU�$I¿UPDWLYH�)LOLQJ ...................................................................... 8-29
3. Receipt and Biometrics ...................................................................................................... 8-31
4. Supplementing the Record ................................................................................................. 8-31
5. Asylum Interview or Hearing .............................................................................................. 8-32
6. Decision .............................................................................................................................. 8-33

E. Dependents ................................................................................................................................... 8-34
§ 8.3 T VISA ...................................................................................................................................................... 8-35

A. Eligibility for T Visa ........................................................................................................................ 8-35
��� 'H¿QLWLRQ�RI�+XPDQ�7UDI¿FNLQJ .......................................................................................... 8-35
��� 3K\VLFDOO\�3UHVHQW�LQ�WKH�8QLWHG�6WDWHV�RQ�$FFRXQW�RI�+XPDQ�7UDI¿FNLQJ�� 

8 C.F.R. § 214.11 ................................................................................................................ 8-36
3. Comply With Reasonable Requests to Assist Law Enforcement ...................................... 8-37
4. Suffer Extreme Hardship If Removed ................................................................................ 8-38
5. Be Admissible to the United States .................................................................................... 8-38

B. Application Process ...................................................................................................................... 8-39
1. Documents to Prove Applicant Was a Victim ..................................................................... 8-40

C. Applicants in Removal Proceedings ............................................................................................. 8-41
D. Applicants with Outstanding Removal Orders .............................................................................. 8-42
(�� %HQH¿WV ......................................................................................................................................... 8-42

Updated 2020



TABLE OF CONTENTS

F. Adjustment of Status for T Visa Holders ....................................................................................... 8-42
1. Continuous Presence and Travel ....................................................................................... 8-43
2. Ongoing Compliance with Requests for Assistance .......................................................... 8-45
3. Extreme Hardship ............................................................................................................... 8-46
4. Discretion ............................................................................................................................ 8-46

G. Dependents ................................................................................................................................... 8-46
H. Appeals ......................................................................................................................................... 8-47
I. Revocation .................................................................................................................................... 8-47

§ 8.4 U VISA ..................................................................................................................................................... 8-48
A. Eligibility ........................................................................................................................................ 8-48

1. Victim of Serious Crime ...................................................................................................... 8-48
2. Crime Occurred Within the United States or Activity Violated a Federal  

Extraterritorial Jurisdiction Statute...................................................................................... 8-49
3. Suffered Substantial Abuse ................................................................................................ 8-49
4. Have Information About Qualifying Crime .......................................................................... 8-50
5. Cooperate In the Investigation or Prosecution Of Crime ................................................... 8-50
6. Be Admissible To the United States ................................................................................... 8-50

B. Process ......................................................................................................................................... 8-51
&�� %HQH¿WV ......................................................................................................................................... 8-52
D. Adjustment of Status for U Visa Holders ...................................................................................... 8-52
E. Discretion ...................................................................................................................................... 8-55
F. Dependents ................................................................................................................................... 8-55
G. Appeals ......................................................................................................................................... 8-56

§ 8.5 SPECIAL IMMIGRANT JUVENILE STATUS .......................................................................................... 8-56
A. Eligibility Requirements and State Court Process ........................................................................ 8-57

1. Child Must be Under 21 Years of Age at the Time the Application is Filed ........................ 8-57
2. The Child Must be Unmarried ............................................................................................ 8-58
3. The Child Must be Under the Jurisdiction of a State Juvenile Court ................................. 8-59
4. Special Findings in State Court .......................................................................................... 8-59

B. Federal Immigration Process ........................................................................................................ 8-63
C. Visa Availability and Backlog Issues ............................................................................................. 8-67
D. Grounds of Inadmissibility ............................................................................................................. 8-67
E. Dependents ................................................................................................................................... 8-69
F. Denials and Appeals ..................................................................................................................... 8-69

APPENDIX A – APPLICATION COMPARISON CHART ........................................................................................ 8-70

Updated 2020



Updated 20208-1

CHAPTER 8 – PROTECTION-BASED RELIEF SECTION 8.1

§ 8.1 GENERAL INFORMATION

Several sections of the United States immigration laws provide a means for clients to remain in the United States 
LQGH¿QLWHO\��RU�WHPSRUDULO\�ZLWK�WKH�SRVVLELOLW\�RI�HYHQWXDO�SHUPDQHQF\�LQ�WKH�FDVH�RI�8�7�YLVDV�DQG�VSHFLDO�LPPLJUD-
WLRQ�MXYHQLOH�VWDWXV��IRU�SXUSRVHV�RI�SURWHFWLQJ�WKH�FOLHQW�IURP�KDUP��7KH�W\SHV�RI�KDUP�DQG�WKH�FULWHULD�WR�GHWHUPLQH�
ZKHWKHU�SURWHFWLRQ�ZLOO�EH�DIIRUGHG�YDU\��7KH�LQLWLDO�EHQH¿WV��LI�UHOLHI�LV�JUDQWHG��YDU\�DV�ZHOO��EXW�DOO�RI�WKH�IRUPV�RI�
UHOLHI�SUHVHQWHG�LQ�WKLV�FKDSWHU�XOWLPDWHO\�OHDG�WR�DQ�RSSRUWXQLW\�WR�VHHN�DQ�LQGH¿QLWH��LI�QRW�SHUPDQHQW�VWDWXV�LQ�WKH�
United States.

7KLV�FKDSWHU�SURYLGHV�DQ�RYHUYLHZ�RI�WKH�EDVLF�IRUPV�RI�SURWHFWLRQ�EDVHG�UHOLHI��DV\OXP��ZLWKKROGLQJ�RI�UHPRYDO��
relief under the Convention Against Torture, U Nonimmigrant Status, and T Nonimmigrant Status, and special im-
PLJUDQW�MXYHQLOH�VWDWXV�

As part of an initial consultation with a potential client, the lawyer should always screen for protection-based 
relief. Clients may not be intuitively aware that past harms or future fears would allow them an opportunity to remain 
in the United States. Moreover, rapidly shifting policies on protection-based relief require careful consideration be-
fore pursuing a claim. The past few years have seen sweeping changes to policies and regulations, often followed by 
LQWHQVH�OLWLJDWLRQ�HIIRUWV�WR�PLQLPL]H�WKHLU�LPSDFW��%HORZ�DUH�D�IHZ�RI�WKH�PDMRU�FKDQJHV�LPSDFWLQJ�DV\OXP�VHHNHUV��

• Asylum Regulation Overhaul:�2Q�2FW������������WKH�7UXPS�$GPLQLVWUDWLRQ�LVVXHG�¿QDO�UHJXODWLRQV�
designed to eviscerate the United States’ asylum system. The rules, set to go in effect on Nov. 20, 2020, 
DUH�WKH�ODWHVW�DWWHPSW�WR�XQGHUPLQH�WKH�ULJKW�WR�VHHN�DQG�HQMR\�DV\OXP�IURP�SHUVHFXWLRQ�JXDUDQWHHG�LQ�
federal statute and international treaty. 

• Changes to Work Permit Eligibility and Processing: New regulations impacting asylum seekers’ 
access to an Employment Authorization Documents (EAD) went into effect on August 21, 2020 and 
$XJXVW�����������WKRXJK�VHYHUDO�SURYLVLRQV�KDYH�EHHQ�SDUWLDOO\�HQMRLQHG�WKURXJK�OLWLJDWLRQ�LQ�Casa de 
Maryland Inc. v. Wolf��&LY��1R�������FY��������'��0G��6HSW�������������.H\�FKDQJHV�LQFOXGH�GURSSLQJ�
WKH����GD\�SURFHVVLQJ�WLPH�IRU�LQLWLDO�($'�¿OLQJV�DQG�OLPLWLQJ�DFFHVV�WR�ZRUN�SHUPLWV�IRU�WKRVH�ZKR�GR�
not meet the one-year deadline, enter the U.S. illegally, and expand limitations for those with criminal 
histories.

• COVID Bars to Asylum: Proposed regulations were released in July 2020 to expand the ability of 
Department of Homeland Security (DHS) to prevent access to the asylum process during pandemics. 
The rule proposes to allow Customs and Border Patrol (CBP) to consider emergency public health con-
FHUQV�EDVHG�RQ�FRPPXQLFDEOH�GLVHDVH�DV�D�EDU�WR�DV\OXP��6SHFL¿FDOO\��LW�ZRXOG�DOORZ�&%3�WR�EDU�DV\OXP�
seekers whose entry they determine pose a risk of further spreading infectious or highly contagious 
illnesses or diseases, because of declared public health emergencies in the United States or because 
RI�FRQGLWLRQV�LQ�WKHLU�FRXQWU\�RI�RULJLQ�RU�SRLQW�RI�HPEDUNDWLRQ�WR�WKH�8QLWHG�6WDWHV��SRVH�D�VLJQL¿FDQW�
danger to the security of the United States.

• Safe Third Country Bar: In July 2019, the United States implemented a new regulation requiring any 
refugee seeking asylum at the southern U.S. border who has passed through another country to have 
¿UVW�DVNHG�IRU�DQG�EHHQ�GHQLHG�DV\OXP�LQ�WKDW�FRXQWU\�EHIRUH�VHHNLQJ�DV\OXP�LQ�WKH�8QLWHG�6WDWHV��7KLV�
policy, in effect, removes asylum as an option for individuals from Honduras, El Salvador, Guatemala, 
DQG�RWKHUV�ZKR�DUH�ÀHHLQJ�YLROHQFH�DQG�SHUVHFXWLRQ�LQ�WKHLU�KRPH�FRXQWULHV�DQG�VHHNLQJ�VDIHW\�LQ�WKH�
U.S. The United States Supreme Court ruled in September 2019 that the proposed DHS rule may stand 
ZKLOH�EHLQJ�OLWLJDWHG�LQ�8�6��FRXUWV��2Q�-XQH�����-XGJH�7LPRWK\�.HOO\�RI�WKH�8�6��'LVWULFW�&RXUW�IRU�WKH�
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District of Columbia struck down President Trump’s second asylum ban, ending a restrictive policy that 
KDG�YLUWXDOO\�KDOWHG�DV\OXP�DW�WKH�VRXWKHUQ�ERUGHU�IRU�WKH�ODVW�\HDU��7KH�1LQWK�&LUFXLW�DI¿UPHG�D�SUHOLPL-
QDU\�LQMXQFWLRQ�LQ�WKH�East Bay case in July 2020.

7KH�,PPLJUDWLRQ�&RXUW�DQG�$V\OXP�2I¿FH�KDYH� LQLWLDWHG�QHZ�SROLFLHV� WR�PD[LPL]H�HI¿FLHQF\� LQ�SURFHVVLQJ�
FODLPV��$V\OXP�FODLPV�¿OHG�DIWHU�-DQXDU\������FDQ�H[SHFW�SULRULW\�VFKHGXOLQJ�IRU�LQWHUYLHZV��See U.S. Citizenship 
and Immigration Services, USCIS to Take Action to Address Asylum Backlog (Jan. 21, 2018), available at <www.
XVFLV�JRY�QHZV�QHZV�UHOHDVHV�XVFLV�WDNH�DFWLRQ�DGGUHVV�DV\OXP�EDFNORJ!��7KH�'LUHFWRU�RI�WKH�([HFXWLYH�2I¿FH�IRU�
,PPLJUDWLRQ�5HYLHZ�KDV�LQVWLWXWHG�SHUIRUPDQFH�PHDVXUHV�IRU�LPPLJUDWLRQ�MXGJHV�EDVHG�RQ�FDVH�FRPSOHWLRQ�WLPHV��
See James R. McHenry, Memo: Case Priorities and Immigration Court Performance Measure, (Jan. 17, 2018), 
available at��ZZZ�MXVWLFH�JRY�HRLU�SDJH�¿OH���������GRZQORDG!��7KLV�ZLOO�VSHHG�XS�WKH�SURFHVVLQJ�WLPHV�IRU�DV\-
OXP�FODLPV�¿OHG�IROORZLQJ�D�FUHGLEOH�IHDU�LQWHUYLHZ��,W�ZLOO�DOVR�LPSDFW�WKH�DELOLW\�RI�UHVSRQGHQWV�WR�FRQWLQXH�D�UH-
PRYDO�FDVH�ZKLOH�DZDLWLQJ�D�GHFLVLRQ�RQ�D�EHQH¿W�RYHU�ZKLFK�86&,6�KDV�MXULVGLFWLRQ��LQFOXGLQJ�8�YLVDV��7�YLVDV��DQG�
Special Immigrant Juvenile Status.

§ 8.2 ASYLUM, WITHHOLDING OF REMOVAL, AND RELIEF UNDER THE
CONVENTION AGAINST TORTURE

Asylum, withholding of removal, and relief under the Convention Against Torture (CAT) are related forms of 
relief designed to protect individuals who fear returning to their country of origin due to persecution or torture. Each 
form of relief has separate elements to satisfy the legal standard, but the lawyer can prepare a request for all three 
IRUPV�RI�UHOLHI�VLPXOWDQHRXVO\�XVLQJ�WKH�DSSOLFDWLRQ�)RUP�,�����DYDLODEOH�RQ�WKH�86&,6�ZHEVLWH���ZZZ�XVFLV�JRY!�

7KH�ODZ\HU�VKRXOG�NHHS�LQ�PLQG�WKDW�DV\OXP�FDQ�EH�JUDQWHG�E\�86&,6�DV\OXP�RI¿FHUV��'HSDUWPHQW�RI�+RPHODQG�
6HFXULW\��RU�WKH�LPPLJUDWLRQ�MXGJH��'HSDUWPHQW�RI�-XVWLFH���ZKLOH�ZLWKKROGLQJ�RI�UHPRYDO�DQG�&$7�UHOLHI�FDQ�RQO\�
EH�JUDQWHG�E\�WKH�LPPLJUDWLRQ�MXGJH�

Asylum offers the most protection of these three forms of relief. It is the only one that creates a path to permanent 
UHVLGHQFH��UHXQL¿FDWLRQ�ZLWK�VRPH�IDPLO\�PHPEHUV��DQG�WKH�RSSRUWXQLW\�WR�WUDYHO�RXWVLGH�RI�WKH�8QLWHG�6WDWHV�ZLWKRXW�
forfeiting the protection offered under the immigration laws. Not all clients will be eligible for asylum, however, so 
it is important that the lawyer evaluate and pursue withholding of removal and CAT as alternative forms of relief if 
colorable claims exist.

PRACTICE TIP

Although the legal standards governing eligibility for asylum and refugee status are 
the same, refugee status can only be sought by individuals who are outside of the 
8�6�� DW� WKH� WLPH� WKH\� ¿OH� WKHLU� DSSOLFDWLRQ� IRU� SURWHFWLRQ��See U.S. Citizenship and 
Immigration Services, Flow Chart: United States Refugee Admissions Program, avail-
able at� �ZZZ�XVFLV�JRY�VLWHV�GHIDXOW�¿OHV�86&,6�5HIXJHH��&���$V\OXP��&���
DQG���,QW���O���2SV�865$3B)ORZ&KDUW�SGI!��H[SODLQLQJ�KRZ�UHIXJHHV�DSSO\�IRU�
status and the process they undergo prior to being admitted to the United States). In 
contrast, the asylum process exists to permit individuals already present in the U.S. or 
who present at a U.S. port of entry seeking protection, to apply for that protection from 
inside the United States. See�,1$�������D��

https://www.uscis.gov/sites/default/files/document/charts/USRAP_FlowChart.pdf
https://www.uscis.gov/sites/default/files/document/charts/USRAP_FlowChart.pdf
https://www.uscis.gov/i-589
https://www.justice.gov/eoir/page/file/1026721/download
https://www.uscis.gov/archive/uscis-to-take-action-to-address-asylum-backlog
https://www.uscis.gov/archive/uscis-to-take-action-to-address-asylum-backlog
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,Q�6HSWHPEHU�������86&,6�DFFHSWHG�WKH�86&,6�2PEXGVPDQ¶V�UHFRPPHQGDWLRQ�WR�
implement a parole policy for U visa petitioners and qualifying relatives who live abroad. 
The policy is intended to allow individuals to enter or re-enter the United States while 
they are on the waitlist. USCIS has yet to issue detailed guidance on the procedures 
to request parole in this context.

G. Appeals

,I�D�8�YLVD�DSSOLFDWLRQ�LV�GHQLHG��LW�FDQ�EH�DSSHDOHG�WR�WKH�$GPLQLVWUDWLYH�$SSHDOV�2I¿FH��$$2��IRU�SDSHU�
review.

§ 8.5 SPECIAL IMMIGRANT JUVENILE STATUS

6SHFLDO� LPPLJUDQW� MXYHQLOH�VWDWXV� �6,-6�� LV�D� IRUP�RI�SURWHFWLYH� UHOLHI� WKDW�PD\�RQO\�EH�JUDQWHG�E\� WKH�8�6��
&LWL]HQVKLS�DQG�,PPLJUDWLRQ�6HUYLFH��86&,6���,W�LV�RQH�RI�VHYHUDO�³VSHFLDO�LPPLJUDQW�YLVDV´�WKDW�86&,6�KDV�GHV-
LJQDWHG�IRU�VSHFL¿F�JURXSV�RI�LQGLYLGXDOV��6,-6�LV�GHVLJQHG�WR�SURWHFW�FKLOGUHQ�ZKR�KDYH�EHHQ�DEXVHG��QHJOHFWHG��RU�
DEDQGRQHG�E\�RQH�RU�ERWK�RI�WKHLU�SDUHQWV��7KH�DEXVH��DEDQGRQPHQW��DQG�RU�QHJOHFW�FRXOG�KDSSHQ�HLWKHU�LQ�WKHLU�KRPH�
country or in the United States, provided that the child meets the other eligibility requirements to receive SIJS. Unlike 
PDQ\�IRUPV�RI�LPPLJUDWLRQ�UHOLHI��LW�UHTXLUHV�VSHFLDO�¿QGLQJV�IURP�D�VWDWH�FRXUW�EHIRUH�WKH�FKLOG�FDQ�DSSO\�IRU�6,-6�
status through a self-petition with USCIS. Once the child’s self-petition is approved, the child may immediately ap-
SO\�IRU�SHUPDQHQW�UHVLGHQF\�LI�WKH�SURSHU�YLVD�LV�DYDLODEOH��ZLWKRXW�KDYLQJ�WR�OHDYH�WKH�FRXQWU\�WR�DGMXVW�VWDWXV�WKURXJK�
the U.S. consulate in their country of origin. See�,1$�������D������-�����&�)�5������������,1$�������K��

$WWRUQH\V�VKRXOG�HQVXUH�WKDW�WKH\�UHYLHZ�WKH�86&,6�3ROLF\�0DQXDO�6HFWLRQV�RQ�VSHFLDO�LPPLJUDQW�MXYHQLOH�VWD-
WXV�DQG�VSHFLDO�LPPLJUDQW�EDVHG�DGMXVWPHQW�RI�VWDWXV�EHIRUH�VXEPLWWLQJ�DQ\�GRFXPHQWDWLRQ�WR�DQ�DGMXGLFDWRU��%RWK�
VHFWLRQV�RI�WKH�86&,6�3ROLF\�0DQXDO�DUH�DYDLODEOH�DW�WKH�86&,6�ZHEVLWH���ZZZ�XVFLV�JRY!�

CAVEAT

6,-6�UHJXODWLRQV�DSSHDU�WR�EH�LQ�WKHLU�¿QDO�VWDJHV�DQG�WKH�DXWKRUV�H[SHFW�D�¿QDO�UXOH�
VRRQ��7KH�FRPPHQW�SHULRG�FORVHG�LQ������DQG�LW�LV�VWLOO�XQFOHDU�ZKDW�WKH�¿QDO�UXOH�ZLOO�
HQWDLO��7KDW�VDLG��LI�DWWRUQH\V�KDYH�DQ\�,����V�WKDW�DUH�FORVH�WR�EHLQJ�¿QLVKHG��LW�PD\�
EH�EHVW�IRU�WR�¿OH�WKHVH�DSSOLFDWLRQV�DV�VRRQ�DV�IHDVLEOH��7KH�SURSRVHG�UHJXODWLRQV�
contained restrictive prohibitions that may negatively impact adjudication. For exam-
ple, the proposed regulations changed the consent function so that it denied all one-
SDUHQW�FDVHV��7R�UHDG�PRUH�DERXW�WKH�SURSRVHG�UXOHV�YLVLW�WKH�2I¿FH�RI�,QIRUPDWLRQ�
DQG�5HJXODWRU\�$IIDLUV�ZHEVLWH���ZZZ�UHJLQIR�JRY�SXEOLF�GR�HR'HWDLOV"UULG ������!�

5HJXODWLRQV�DUH�W\SLFDOO\�VHW�WR�EH�HIIHFWLYH�LPSOHPHQWHG����GD\V�DIWHU�WKH�¿QDO�UXOH�LV�
SXEOLVKHG��$Q\�SUDFWLWLRQHUV�ZKR�KDYH�UHFHQWO\�UHFHLYHG�SUHGLFDWH�RUGHUV�VKRXOG�¿QDO-
L]H�WKHLU�6,-6�DSSOLFDWLRQV�DQG�¿OH�WKHP�DV�VRRQ�DV�WKH\�DUH�DEOH��

!

https://www.reginfo.gov/public/do/eoDetails?rrid=131233
https://www.uscis.gov/
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A. Eligibility Requirements and State Court Process

1. Child Must be Under 21 Years of Age at the Time the Application is Filed

7KH�FKLOG�PXVW�EH�XQGHU����\HDUV�RI�DJH�DW�WKH�WLPH�WKH�DSSOLFDWLRQ�IRU�VSHFLDO�LPPLJUDQW�MXYHQLOH�VWDWXV�
LV�¿OHG��See���&�)�5�����������F������86&,6�3ROLF\�0DQXDO��VHFWLRQ�RQ�6SHFLDO�,PPLJUDQW�-XYHQLOH�6WDWXV�

PRACTICE TIP

Though the age limit is 21 years of age, most state court proceedings in Minnesota 
that establish dependency of the juvenile are not accessible after the child turns 18. As 
VXFK��WKH�DWWRUQH\�VKRXOG�ZRUN�VZLIWO\�WR�SXUVXH�WKH�VWDWH�FRXUW�¿QGLQJV�LI�WKH�FKLOG�KDV�
DOUHDG\�UHDFKHG�WKH�DJH�RI�����+RZHYHU��LQ�FHUWDLQ�0LQQHVRWD�³GHSHQGHQF\´�SURFHHG-
LQJV��VXFK�DV�SURFHHGLQJV�IRU�D�FKLOG�LQ�QHHG�RI�SURWHFWLYH�VHUYLFHV��&+,36���MXULVGLF-
tion over the child as a juvenile can extend beyond the age of 18 and the child could 
possibly obtain the required predicate order after the child has turned 18, but federal 
law requires that the child obtains the predicate order before reaching the age of 21. 
As such, it is important to carefully review the relevant statutes and procedures gov-
erning the state court proceeding in which the client will be pursuing both relief from 
the state court and the requisite predicate order. It is also highly recommended that the 
attorney partner with a mentor familiar with the type of state court proceeding in which 
WKH�FOLHQW�LV�VHHNLQJ�VSHFLDO�¿QGLQJV�

ETHICAL CONSIDERATIONS

6RPH�ODZ\HUV�DUH�UHWDLQHG�WR�¿OH�ERWK�WKH�VWDWH�FRXUW�SOHDGLQJV�DQG�WKH�LPPLJUDWLRQ�
applications. In Minnesota, many state court petitions are brought by an adult seeking 
D�¿QGLQJ�RQ�EHKDOI�RI�D�MXYHQLOH��DQG�WKHUHIRUH��KDQGOLQJ�ERWK�SURFHHGLQJV�ZRXOG�UH-
quire representation of multiple parties. Under these circumstances, the lawyer should 
FRQVLGHU�HWKLFV� UXOHV� UHODWHG� WR� FRQÀLFWV�RI� LQWHUHVWV�DQG� UHSUHVHQWDWLRQ�RI�PXOWLSOH�
SDUWLHV��7KH�9ROXQWHHU�/DZ\HUV�1HWZRUN��9/1��KDV�D�SURJUDP�VHW�XS�WR�SURYLGH�OHJDO�
services to a parent seeking sole custody of a child or to other adults seeking third-
party custody in the state court proceedings, for families that income qualify for their 
services. If the attorney represents both the proposed custodian and the child eligible 
for SIJS, they will want to ensure that they have discussed carefully with the clients at 
WKH�WLPH�UHSUHVHQWDWLRQ�EHJLQV�KRZ�DQ\�FRQÀLFWV�RI�LQWHUHVW�ZRXOG�DIIHFW�UHSUHVHQWD-
tion. The attorney may also want to ensure both parties review, understand, and sign 
a dual representation waiver that memorializes the discussion about the impact on 
UHSUHVHQWDWLRQ�LQ�WKH�FDVH�RI�FRQÀLFWV�RI�LQWHUHVW�
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EDITOR’S COMMENT

7KH�'HVNERRN�(GLWRUV�VHFRQG�WKH�DXWKRU¶V�UHFRPPHQGDWLRQ�UHJDUGLQJ�H[DPLQDWLRQ�RI�
FRQÀLFW�RI�LQWHUHVW�DQG�XVH�RI�WKH�9/1��2QH�(GLWRU�KDG�D�UHFHQW�6,-6�FDVH�LQ�ZKLFK�WKH�
MXYHQLOH¶V�DGXOW�VLVWHU�ZDV�JRLQJ�WR�QHHG�WR�¿OH�D�WKLUG�SDUW\�FXVWRG\�SHWLWLRQ�LQ�GLVWULFW�
FRXUW��$IWHU�FDUHIXO�UHÀHFWLRQ�RQ�WKH�HWKLFDO�LVVXHV��WKH�(GLWRU�GHFLGHG�QRW�WR�KDQGOH�WKH�
third-party petition, but needed a referral that was not only trustworthy but also could 
render pro bono representation to the adult sister. Fortunately, VLN was able to place 
the adult sister with a pro bono attorney volunteer to handle the third-party custody 
matter. VLN is a valuable resource and should be seriously considered by the lawyer 
in these types of situations.

2. The Child Must be Unmarried

The child must be unmarried. See���&�)�5�����������F�����

PRACTICE TIP

Unmarried children include children who are divorced or widowed. Because the SIJS 
process can take many years, it is encouraged that the attorney representing a child 
VHHNLQJ�6,-6�FODVVL¿FDWLRQ�GLVFXVV�WKLV�UHTXLUHPHQW�ZLWK�WKH�FOLHQW��DQG�UHLWHUDWH�WKH�
requirement to older children. Children who may have children of their own are not 
restricted from receiving SIJS. However, children who marry at any time before receiv-
ing SIJS will become ineligible for SIJS. The child must remain unmarried until granted 
permanent residency based on the SIJS application. If the child married prior to receiv-
ing SIJS, the petition will be denied. If the child marries before becoming a permanent 
resident, the status will be revoked. However, note that the requirement is that the 
FKLOG�EH�³XQPDUULHG�´�QRW�³QHYHU�PDUULHG�´�$V�VXFK��D�GLYRUFHG�FKLOG�FRXOG�TXDOLI\�IRU�
SIJS. For more information, it is suggested that practitioners review the Immigrant 
/HJDO�5HVRXUFH�&HQWHU¶V�Manual on Special Immigrant Juvenile Status and Other 
Immigration Options for Children and Youth, an excellent resource for practitioners 
working on these cases.

7KH� FKLOG� PXVW� EH� XQGHU� WKH� MXULVGLFWLRQ� RI� D� MXYHQLOH� FRXUW�� See� ,1$� �� ����D������-��� �� &�)�5�� 
���������D����F��

This information was provided via the Immigrant Legal Resource Center’s Manual on Special 
Immigrant Juvenile Status and Other Immigration Options for Children and Youth, an excellent resource for prac-
titioners working on these cases. See�$QJLH�-XQFN��$OLVRQ�.DPKL�	�5DFKHO�3UDQGLQL�ZLWK�.ULVWHQ�-DFNVRQ�	�+HOHQ� 
Lawrence, Special Immigrant Juvenile Status and Other Immigration Options for Children and Youth, Immigrant 
Legal Resource Center (Mar. 20, 2015), available at��KWWSV���ZZZ�LOUF�RUJ�SXEOLFDWLRQV�VSHFLDO�LPPLJUDQW�MXYHQLOH� 
VWDWXV�1!�

https://www.ilrc.org/publications/special-immigrant-juvenile-status-1
https://www.ilrc.org/publications/special-immigrant-juvenile-status-1
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3. The Child Must be Under the Jurisdiction of a State Juvenile Court

7KH� FKLOG� PXVW� EH� XQGHU� WKH� MXULVGLFWLRQ� RI� D� MXYHQLOH� FRXUW�� See� ,1$� �� ����D������-��� �� &�)�5�� 
���������D����F��

7KH� UHJXODWLRQV�EURDGO\�GH¿QH�³MXYHQLOH�FRXUW´� WR� LQFOXGH�DQ\�FRXUW� WKDW�KDV� MXULVGLFWLRQ�XQGHU� WKDW�
VWDWH¶V� ODZ� WR�³PDNH� MXGLFLDO�GHWHUPLQDWLRQV�DERXW� WKH�FXVWRG\�DQG�FDUH�RI� MXYHQLOHV�´�See���&�)�5�����������D���
0LQQHVRWD�ODZ�SURYLGHV�WKLV�MXULVGLFWLRQ�WR�FRXUWV�KDQGOLQJ�D�YDULHW\�RI�SURFHHGLQJV��LQFOXGLQJ�IDPLO\�FRXUW�FXVWRG\�
DFWLRQV�� MXYHQLOH�GHOLQTXHQF\�SURFHHGLQJV��DGRSWLRQ�SURFHHGLQJV�� MXYHQLOH�FRXUW�&+,36�SURFHHGLQJV��DQG�SUREDWH�
guardianship actions. See Matter of the Welfare of D.A.M.��1R��$��������������:/����������DW�
���0LQQ��&W��$SS��
Dec. 10, 2012).

CAVEAT

The child must remain under the jurisdiction of the juvenile court until the SIJS applica-
WLRQ�LV�DGMXGLFDWHG��KRZHYHU��XQGHU�WKH�Perez-Olano settlement agreement, there may 
be an exception to the continuing jurisdiction requirement if juvenile court jurisdiction 
terminates because of age. See also�7UDI¿FNLQJ�9LFWLPV�3URWHFWLRQ�5HDXWKRUL]DWLRQ�
$FW��7935$��������G������7KH�86&,6�3ROLF\�0DQXDO�SURYLGHV�JXLGDQFH�FRQVLVWHQW�ZLWK�
the Perez-Olano�VHWWOHPHQW�DQG�WKH�7935$��LQGLFDWLQJ�WKDW��VR�ORQJ�DV�³>W@KH�SHWLWLRQHU�
ZDV�WKH�VXEMHFW�RI�D�YDOLG�RUGHU�WKDW�ZDV�WHUPLQDWHG�EDVHG�RQ�DJH�EHIRUH�RU�DIWHU�¿OLQJ�
WKH�6,-�SHWLWLRQ��SURYLGHG�WKH�SHWLWLRQHU�ZDV�XQGHU����\HDUV�RI�DJH�DW�WKH�WLPH�RI�¿OLQJ�
WKH�6,-�SHWLWLRQ��´�86&,6�ZLOO�QRW�¿QG�WKH�RUGHU�LQYDOLG�IRU�ODFN�RI�FRQWLQXLQJ�MXULVGLFWLRQ��
However, this policy based on the Perez-Olano settlement agreement contains sunset 
provisions. While these protections for SIJS-eligible children from aging out of status 
LI�WKH�FRXUWV¶�MXULVGLFWLRQ�HQGV�EDVHG�RQ�DJH�DUH�VWLOO�SURWHFWHG�XQGHU�WKH�7935$��LW�LV�
DGYLVHG�DV�D�EHVW�SUDFWLFH�WKDW�WKH�,�����SHWLWLRQ�EH�¿OHG�ZLWK�86&,6�VR�WKDW�LW�DUULYHV�
EHIRUH�WKH�VWDWH�FRXUW¶V�MXULVGLFWLRQ�RYHU�WKH�FKLOG�WHUPLQDWHV�EDVHG�RQ�DJH�

,I� WKH�FKLOG�LV�DOUHDG\�XQGHU�WKH�MXULVGLFWLRQ�RI�D�VWDWH�FRXUW� WKURXJK�MXYHQLOH�GHOLQTXHQF\�RU�&+,36�
proceedings, the immigration lawyer should consult with the child’s lawyer in these proceedings to seek the requisite 
¿QGLQJV��0RUH�FRPPRQO\��WKH�ODZ\HU�ZLOO�QHHG�WR�LQLWLDWH�D�VWDWH�FRXUW�DFWLRQ�

7KH�VWDWH�FRXUW�PXVW�DOVR�PDNH�WKH�EHORZ�VSHFLDO�¿QGLQJV�LQ�DQ�RUGHU�WKDW�FRPSOLHV�ZLWK�WKH�UHTXLUH-
ments laid out in the USCIS Policy Manual. 

4. Special Findings in State Court

In order to be eligible to apply for SIJS status with USCIS, the court must include the following special 
¿QGLQJV�DV�SDUW�RI�LWV�RUGHU�LQ�ZKLFKHYHU�SURFHHGLQJV�DUH�DSSURSULDWH�IRU�WKH�FKLOG¶V�VLWXDWLRQ��7KH�¿QGLQJV�DUH�PDGH�
EDVHG�RQ�WHVWLPRQ\��GRFXPHQWDU\�HYLGHQFH��DQG�LQ�VRPH�FDVHV��EULH¿QJ��6RPH�W\SHV�RI�SURFHHGLQJV��VXFK�DV�WKRVH�
involving a petition for sole custody by a parent or third-party custodian, require that someone other than the child 
¿OH�WKH�VWDWH�FRXUW�SHWLWLRQ��+RZHYHU��WKH�ODZ\HU�UHSUHVHQWLQJ�WKH�FKLOG�VKRXOG�EH�LQYROYHG�LQ�GHYHORSPHQW�RI�WKHVH�
documents, regardless of whether the lawyer is also representing the custodian. In some cases, the lawyer represent-
LQJ�WKH�FKLOG�ZLOO�GUDIW�DQ�DI¿GDYLW�LQFOXGLQJ�WKH�FKLOG¶V�WHVWLPRQ\�SURYLGLQJ�WKH�UHOHYDQW�IDFWV�UHODWHG�WR�DEXVH��DEDQ-
GRQPHQW��DQG�QHJOHFW��LQDELOLW\�WR�UHXQLI\�ZLWK�RQH�RU�ERWK�SDUHQWV��DQG�WKH�EHVW�LQWHUHVWV�RI�WKH�FKLOG��$Q�DI¿GDYLW�

!
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from the child might be needed in cases where the proposed custodian is unaware of the facts forming the basis for 
DOOHJDWLRQV�RI�DEXVH��DEDQGRQPHQW��DQG�RU�QHJOHFW��DQG�WKDW�WHVWLPRQ\�PXVW�FRPH�IURP�WKH�FKLOG��$I¿GDYLWV�IURP�
children are not a regular part of Minnesota state court custody proceedings, and are not needed in every SIJS case. 
:KHUH�VXFK�DQ�DI¿GDYLW�LV�VRXJKW��LW�LV�EHVW�WKDW�WKLV�DI¿GDYLW�EH�GUDIWHG�E\�WKH�FKLOG¶V�LPPLJUDWLRQ�DWWRUQH\��+DYLQJ�
WKLV�DI¿GDYLW�EH�GUDIWHG�E\�WKH�FKLOG¶V�DWWRUQH\�KDV�WKH�DGYDQWDJH�RI�DYRLGLQJ�UH�WUDXPDWL]DWLRQ�RI�WKH�FKLOG��DYRLG-
LQJ�FRQÀLFWV�RI�LQWHUHVW��DQG�HQVXULQJ�WKDW�WKH�DGMXGLFDWRU�LV�IXOO\�LQIRUPHG�UHJDUGLQJ�WKH�IDFWV�VXSSRUWLQJ�WKH�FKLOG¶V�
eligibility to receive the relief requested from the state court as well as the requisite predicate order. The child’s law-
yer also should review the pleadings and proposed order before the attorney appearing in state court submits these 
GRFXPHQWV�LQ�RUGHU�WR�HQVXUH�WKDW�WKH�IDFWV�DOOHJHG�LQ�WKRVH�GRFXPHQWV�DUH�FRQVLVWHQW�ZLWK�DQ\�RWKHU�¿OLQJV�WKH�FKLOG¶V�
attorney may have made with USCIS or the immigration court on the child’s behalf, and to ensure that the request for 
the predicate order is properly presented per the requirements of USCIS. 

7KH�ODZ\HU�VKRXOG�NHHS�LQ�PLQG��DQG�UHPLQG�WKH�FRXUW�DV�QHFHVVDU\��WKDW�DOO�VSHFLDO�¿QGLQJV�UHTXHVWHG�
DUH�PDGH�E\�DSSO\LQJ�UHOHYDQW�VWDWH�ODZ�WR�WKH�IDFWV�SUHVHQWHG�LQ�D�SDUWLFXODU�FDVH�DQG�WKDW�WKH�VWDWH�FRXUW�¿QGLQJV�GR�
not confer SIJS status to the child.

PRACTICE TIP

If the state court attorney is appearing before an adjudicator unfamiliar with SIJS and 
UHTXHVWV�IRU�VSHFLDO�¿QGLQJV��WKH�DWWRUQH\�PD\�QHHG�WR�HGXFDWH�WKH�FRXUW�RQ�6,-6��,Q�
DGGLWLRQ� WR�¿OLQJ�D�EULHI�RXWOLQLQJ� WKH�UHTXLUHPHQWV� IRU�6,-6�DQG�UHOHYDQW�0LQQHVRWD�
case law, the attorney may consider providing or citing to resources created for state 
FRXUWV� DVVHVVLQJ� UHTXHVWV� IRU� VSHFLDO� ¿QGLQJV��7KH�$PHULFDQ�%DU�$VVRFLDWLRQ� KDV�
published a helpful Guide for State Court Judges and Lawyers on Special Immigrant 
Juvenile Status�WKDW�FODUL¿HV�WKH�VWDWH�FRXUW¶V�UROH�LQ�WKH�SURFHVV��DYDLODEOH�DW�WKH�$%$�
ZHEVLWH�� �ZZZ�DPHULFDQEDU�RUJ�JURXSV�SXEOLFBLQWHUHVW�FKLOGBODZ�UHVRXUFHV�FKLOGB
ODZBSUDFWLFHRQOLQH�FKLOGBODZBSUDFWLFH�YRO����PDU�DSU������D�JXLGH�IRU�VWDWH�FRXUW�
MXGJHV�DQG�ODZ\HUV�RQ�VSHFLDO�LPPLJUDQW��!�

USCIS has exclusive authority to grant or deny SIJS status. The attorney appearing in state court should 
VSHDN�ZLWK�H[SHULHQFHG�ORFDO�SUDFWLWLRQHUV�WR�GHWHUPLQH�ZKHWKHU�D�SDUWLFXODU�DGMXGLFDWRU�LV�DOUHDG\�IDPLOLDU�ZLWK�6,-6�
DQG�WDNH�VWHSV�WR�HGXFDWH�WKH�DGMXGLFDWRU�LI�QHFHVVDU\�RQ�WKH�UROH�RI�WKH�VWDWH�FRXUW�LQ�WKH�6,-6�SURFHVV��VXFK�DV�¿OLQJ�
a memorandum of law citing to relevant Minnesota case law on SIJS.

Finding 1:�7KH�FKLOG�VXIIHUHG�DEXVH��QHJOHFW��DQG�RU�DEDQGRQPHQW��RU�VLPLODU�EDVLV�XQGHU�WKH�ODZ��WKDW�
makes reuniting the child with one or both parents not viable. See INA § 101(a)(27)(J)(i).

PRACTICE TIP

7KH������DPHQGPHQWV� WR� WKH�7935$�UHDI¿UPHG�HOLJLELOLW\�EDVHG�RQ�DEXVH�E\�RQH�
SDUHQW�RQO\��6LQJOH�SDUHQW�FODLPV�DUH�PRVW�FRPPRQO\�¿OHG�DV�SDUW�RI�D�FXVWRG\�SHWLWLRQ�
for sole custody.

https://www.americanbar.org/groups/public_interest/child_law/resources/child_law_practiceonline/child_law_practice/vol-36/mar-apr-2017/a-guide-for-state-court-judges-and-lawyers-on-special-immigrant-/
https://www.americanbar.org/groups/public_interest/child_law/resources/child_law_practiceonline/child_law_practice/vol-36/mar-apr-2017/a-guide-for-state-court-judges-and-lawyers-on-special-immigrant-/
https://www.americanbar.org/groups/public_interest/child_law/resources/child_law_practiceonline/child_law_practice/vol-36/mar-apr-2017/a-guide-for-state-court-judges-and-lawyers-on-special-immigrant-/
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PRACTICE TIP

$EXVH��DEDQGRQPHQW��DQG�QHJOHFW�DUH�HYDOXDWHG�EDVHG�RQ�WKHLU�GH¿QLWLRQV�XQGHU�WKH�
VWDWH�ODZ�RI�WKH�VWDWH�PDNLQJ�WKH�¿QGLQJV�LQ�WKH�SUHGLFDWH�RUGHU��UDWKHU�WKDQ�DQ\�GH¿QL-
tion under federal law. Thus, a Minnesota court would apply Minnesota law to the facts 
in a particular case to evaluate whether to issue the requested predicate order.

PRACTICE TIP

7KH�6,-6�VWDWXWH�SHUPLWV�DWWRUQH\V�WR�VHHN�6,-6�¿QGLQJV�EDVHG�RQ�D�³VLPLODU�EDVLV�
under state law” to abuse, abandonment and/or neglect. The USCIS Policy Manual 
9RO�����3DUW�-��&KDSWHU���$���VWDWHV�WKDW�³>L@I�D�MXYHQLOH�FRXUW�RUGHU�PDNHV�WKH�GHWHUPLQD-
tions based upon a state law similar to abuse, neglect, or abandonment, the petitioner 
must establish that the nature and elements of the state law are indeed similar to the 
nature and elements of laws on abuse, neglect, or abandonment.” Some practitioners 
KDYH�UHSRUWHG�WKDW�LW�KDV�EHHQ�GLI¿FXOW�WR�HVWDEOLVK�WR�86&,6¶�VDWLVIDFWLRQ�WKDW��ZKHUH�D�
VWDWH�FRXUW�IRXQG�D�³VLPLODU�EDVLV�XQGHU�VWDWH�ODZ´�ZDV�SUHVHQW��WKDW�³VLPLODU�EDVLV´�ZDV�
VXI¿FLHQWO\�VLPLODU�WR�DEXVH��DEDQGRQPHQW��RU�QHJOHFW�WR�PHHW�WKH�UHTXLUHPHQWV�RI�WKH�
INA. Thus, practitioners should always ensure that there are facts presented in their 
VWDWH�FRXUW�¿OLQJV�WKDW�PHHW�WKH�0LQQHVRWD�VWDWH�ODZ�GH¿QLWLRQ�RI�DEXVH��DEDQGRQPHQW�
DQG�RU�QHJOHFW��LQ�DGGLWLRQ�WR�DQ\�³VLPLODU�EDVLV�XQGHU�VWDWH�ODZ´�WKH\�PLJKW�DOOHJHG�

Finding 2: It is not in the best interest of the child to be returned to their country of origin or nationality, or 
their parents’ country of origin or nationality. See INA § 101(a)(27)(J)(ii).

PRACTICE TIP

7KH�86&,6�3ROLF\�0DQXDO�9RO�����3DUW�-��&KDSWHU���$���VWDWHV�WKDW�³WKH�RUGHU��RU�RU-
GHUV��VKRXOG�XVH�ODQJXDJH�HVWDEOLVKLQJ�WKDW�WKH�VSHFL¿F�¿QGLQJV��FRQFOXVLRQV�RI�ODZ��
ZHUH�PDGH�XQGHU�VWDWH�ODZ��7KH�RUGHU��RU�RUGHUV��VKRXOG�QRW�MXVW�PLUURU�RU�FLWH�WR�LP-
migration law and regulations.” As such, it is recommended that the lawyer drafting the 
proposed predicate order cite only to state law and not to federal law. 

7KH�3ROLF\�0DQXDO�DOVR�VXJJHVWV�WKDW�WKH�¿QGLQJ�WKDW�LW�LV�QRW�LQ�WKH�EHVW�LQWHUHVW�RI�
the child to be returned to their country of origin or nationality combines the analysis 
of who would be the ideal caregiver for the child with an analysis of other relevant fac-
WRUV�UHODWLQJ�WR�WKH�FKLOG¶V�EHVW�LQWHUHVWV�XQGHU�VWDWH�ODZ��7KH�0DQXDO�VWDWHV�WKDW�³WKH�
FRXUW¶V�¿QGLQJ�WKDW�D�SDUWLFXODU�FXVWRGLDO�SODFHPHQW�LV�WKH�EHVW�DOWHUQDWLYH�DYDLODEOH�WR�
the petitioner in the United States does not necessarily establish that a placement in 
WKH�SHWLWLRQHU¶V�FRXQWU\�RI�QDWLRQDOLW\�ZRXOG�QRW�EH�LQ�WKH�FKLOG¶V�EHVW�LQWHUHVW�´�$V�VXFK��
WKH�DWWRUQH\�VHHNLQJ�WKH�SUHGLFDWH�RUGHU�VKRXOG�LQFOXGH�IDFWV�LQ�WKH�UHFRUG�VSHFL¿FDOO\
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PRACTICE TIP, CONTINUED

HVWDEOLVKLQJ�ZK\�LW�ZRXOG�QRW�EH�LQ�WKH�FKLOG¶V�EHVW�LQWHUHVW�WR�UHWXUQ�WR�WKHLU�FRXQWU\�RI�
origin, in addition to addressing why the proposed custodial placement or dependency 
DUUDQJHPHQW�ZRXOG�EH� LQ� WKH�FKLOG¶V�EHVW� LQWHUHVW��7KH�DWWRUQH\�VKRXOG�DOVR�HQVXUH�
WKDW�WKH�SURSRVHG�SUHGLFDWH�RUGHU�VSHFL¿FDOO\�FRQWDLQV�D�IDFWXDO�EDVLV�ERWK�IRU�WKH�SUR-
SRVHG�SODFHPHQW�GHSHQGHQF\�DUUDQJHPHQW�DQG�IRU�WKH�¿QGLQJ�WKDW�LW�ZRXOG�QRW�EH�LQ�
WKH�FKLOG¶V�EHVW�LQWHUHVWV�WR�UHWXUQ�WR�WKHLU�FRXQWU\�RI�RULJLQ�RU�QDWLRQDOLW\�

PRACTICE TIP

,W� LV� LPSRUWDQW�WR�HQVXUH�WKDW�D�EULHI�IDFWXDO�EDVLV�IRU�HDFK�¿QGLQJ�LV�LQFOXGHG�LQ�WKH�
SUHGLFDWH�RUGHU�VLJQHG�E\�WKH�VWDWH�FRXUW�DGMXGLFDWRU��$V�SDUW�RI�LWV�UHYLHZ�RI�WKH�FKLOG¶V�
VXEVHTXHQW�DSSOLFDWLRQ�IRU�6,-6�WR�86&,6��WKH�86&,6�DGMXGLFDWRU�ORRNV�DW�WKH�FRXUW¶V�
order to determine that the child sought the juvenile court order for the purpose of 
relief from abuse, neglect and/or abandonment. USCIS defers to the state court in its 
LQWHUSUHWDWLRQ�RI�VWDWH�ODZ��86&,6�LQGLFDWHV�LQ�LWV�3ROLF\�0DQXDO�WKDW�³QRWKLQJ�LQ�86&,6�
guidance… should be construed as instructing juvenile courts on how to apply their 
own state law. Juvenile courts should follow their state laws on issues such as when 
to exercise their authority, evidentiary standards, and due process.” See, e.g., USCIS 
Policy Manual Vol. 6, Part J, Chapter 3.A.1. However, for USCIS to conduct its review 
DQG�H[HUFLVH�FRQVHQW��86&,6�ORRNV�WR�VHH�ZKHWKHU�WKH�RUGHU�LQFOXGHV�D�³UHDVRQDEOH�
IDFWXDO�EDVLV´�IRU�HDFK�¿QGLQJ��$V�VXFK��LW�LV�UHFRPPHQGHG�WKDW�D�VXPPDU\�RI�WKH�IDFWV�
WKDW�VXSSRUW�HDFK�¿QGLQJ�LPPHGLDWHO\�IROORZ�WKDW�¿QGLQJ�LQ�WKH�SUHGLFDWH�RUGHU��7KLV�ZLOO�
require the state court attorney to include more detail than might typically be contained 
LQ�D�SURSRVHG�RUGHU�WR�D�VWDWH�FRXUW�MXGLFLDO�RI¿FHU�

For children in removal proceedings, it is recommended that all facts submitted to the 
IDPLO\�FRXUW�EH�FRPSDUHG�ZLWK�WKH�UHFRUG�RI�WKH�FKLOG¶V� LQWHUYLHZ�ZLWK�%RUGHU�3DWURO�
�FDOOHG�WKH�)RUP�,������WR�HQVXUH�WKDW�DQ\�LQFRQVLVWHQFLHV�DUH�DGGUHVVHG��6HH�IXUWKHU�
information in section 8.5.B, Federal Immigration Process, infra. 

In general, it is important to note that the USCIS adjudicators carefully review re-
FRUGV�RI�WKH�FKLOG¶V�ERUGHU�LQWHUYLHZ��HVSHFLDOO\�)RUP�,������DQG�DQ\�RWKHU�GRFXPHQ-
WDWLRQ�VXEPLWWHG�WR�86&,6��VXFK�DV�DSSOLFDWLRQV�IRU�RWKHU�IRUPV�RI�LPPLJUDWLRQ�UHOLHI���
Additionally, USCIS can schedule the child for an interview related to their SIJS pe-
WLWLRQ� �DOWKRXJK� WKLV� LV� UDUH� VLQFH�DGMXGLFDWLRQV� DUH� QRZ�FHQWUDOL]HG� LQ� WKH�1DWLRQDO�
%HQH¿WV�&HQWHU���$V�VXFK��LW�LV�YHU\�LPSRUWDQW�WKDW�WKH�IDFWV�DV�SUHVHQWHG�WR�WKH�IDPLO\�
FRXUW�IXOO\�UHÀHFW�WKH�DWWRUQH\¶V�RZQ�WKRURXJK�LQWHUYLHZ�RI�WKH�FKLOG�DQG�DUH�FRQVLVWHQW�
other documentation to which USCIS may have access. 

Finding 3:�7KH�FKLOG�PXVW�EH�GHFODUHG�GHSHQGHQW�RQ�WKH�MXYHQLOH�FRXUW�RU�KDYH�EHHQ�OHJDOO\�FRPPLWWHG�WR�RU�
placed in the custody of a state agency or department, or an individual or entity declared by the court.
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7KH�ODZ\HU�VKRXOG�QRWH�WKDW�³FXVWRG\�RI�WKH�VWDWH´�LQFOXGHV�EHLQJ�LQ�WKH�FXVWRG\�RI�DQ�LQGLYLGXDO�DSSRLQWHG�
E\�D�VWDWH�RU�MXYHQLOH�FRXUW��See INA § 101(a)(27)(J)(i).

B. Federal Immigration Process

2QFH�WKH�ODZ\HU�REWDLQV�WKH�VWDWH�FRXUW�RUGHU�ZLWK�WKH�QHFHVVDU\�VSHFLDO�¿QGLQJV��WKH�FKLOG�LV�HOLJLEOH�WR�DSSO\�
for SIJS with the USCIS. If the child is not in removal proceedings and has a visa currently available permitting the 
FKLOG�WR�DGMXVW�WKHLU�VWDWXV��WKH�ODZ\HU�PD\�EH�DEOH�WR�¿OH�DQ�DSSOLFDWLRQ�IRU�SHUPDQHQW�UHVLGHQW�VWDWXV��)RUP�,������
WRJHWKHU�ZLWK�WKH�6,-6�SHWLWLRQ��)RUP�,�������NQRZQ�DV�D�³RQH�VWHS´�DSSOLFDWLRQ���%RWK�DSSOLFDWLRQV�DUH�DYDLODEOH�RQ�
WKH�86&,6�ZHEVLWH���ZZZ�XVFLV�JRY!�

*HQHUDOO\��LI�WKH�FKLOG�LV�QRW�LQ�UHPRYDO�SURFHHGLQJV�DW�WKH�WLPH�RI�¿OLQJ�DQG�DGMXGLFDWLRQ�RI�WKHLU�DSSOLFDWLRQ�
DQG�KDV�D�YLVD�LPPHGLDWHO\�DYDLODEOH�DOORZLQJ�WKH�FKLOG�WR�DGMXVW�WKHLU�VWDWXV��WKH�ODZ\HU�PD\�¿OH�D�RQH�VWHS�DSSOLFD-
WLRQ��$OO�TXDOLI\LQJ�VSHFLDO�LPPLJUDQW�MXYHQLOHV�DUH�FRQVLGHUHG�E\�ODZ�WR�KDYH�EHHQ�SDUROHG�LQWR�WKH�8QLWHG�6WDWHV��
and thus do not have to provide their lawful entry or admission to the United States as do many other applicants for 
DGMXVWPHQW�RI�VWDWXV��See�,1$�������K���7KLV�SHUPLWV�WKHVH�FKLOGUHQ�WR�LPPHGLDWHO\�DSSO\�IRU�DGMXVWPHQW�RI�VWDWXV�
ZLWKRXW�KDYLQJ�WR�SXUVXH�D�ZDLYHU�IRU�XQODZIXO�HQWU\�RU�SD\�D�¿QH�UHODWHG�WR�DQ�XQODZIXO�HQWU\�DV�LV�UHTXLUHG�IRU�VRPH�
RWKHU�W\SHV�RI�DGMXVWPHQW�RI�VWDWXV�DSSOLFDWLRQV��

,I�WKH�FKLOG�LV�LQ�UHPRYDO�SURFHHGLQJV��RU�GRHV�QRW�KDYH�D�YLVD�LPPHGLDWHO\�DYDLODEOH��WKH�ODZ\HU�PXVW�¿OH�
D�VWDQGDORQH�6,-6�SHWLWLRQ�ZLWK�86&,6��7KH�UHJXODWLRQV�JLYH�WKH�LPPLJUDWLRQ�MXGJH�H[FOXVLYH�MXULVGLFWLRQ�RYHU�WKH�
,�����DGMXVWPHQW�DSSOLFDWLRQ�IRU�D�QRQ�DUULYLQJ�DOLHQ��See���&�)�5�����������D������7KH�ODZ\HU�PD\�UHTXHVW�WKDW�WKH�
removal proceedings be continued, administratively closed or terminated while the lawyer is pursuing the SIJS peti-
tion. Several recent BIA and Attorney General decisions impact the availability of administrative closure and termi-
nation of proceedings and the arguments attorneys must make to seek continuances of proceedings for purposes of 
6,-6�DGMXGLFDWLRQ��$WWRUQH\V�UHSUHVHQWLQJ�VSHFLDO�LPPLJUDQW�MXYHQLOHV�LQ�UHPRYDO�SURFHHGLQJV�PXVW�HQVXUH�WKDW�WKH\�
are familiar with this case law and are addressing it in any requests they make of the court for additional time their 
FOLHQW�PD\�QHHG�IRU�WKHLU�DSSOLFDWLRQ�WR�EH�DGMXGLFDWHG��

COMMENT

Recent decisions by the BIA and Attorney General are available at the U.S. Department 
RI�-XVWLFH�ZHEVLWH���ZZZ�MXVWLFH�JRY�HRLU�DJ�ELD�GHFLVLRQV!�

2QFH�6,-6�LV�DSSURYHG��WKH�ODZ\HU�PD\�UHTXHVW�WKDW�WKH�FRXUW�WHUPLQDWH�SURFHHGLQJV�LQ�RUGHU�WR�¿OH�WKH�SHU-
manent residence application with USCIS. The motion to the immigration court should explain whether the child has 
DQ�LPPHGLDWHO\�DYDLODEOH�YLVD�DOORZLQJ�WKH�FKLOG�WR�DGMXVW�VWDWXV��7KH�PRWLRQ�VKRXOG�H[SODLQ�ZK\�WHUPLQDWLRQ�LV�DQ�
HIIHFWLYH�FRXUW�GRFNHW�PDQDJHPHQW�WRRO�DQG�DSSURSULDWH�JLYHQ�WKH�¿QGLQJV�WKDW�WKH�FKLOG�TXDOL¿HV�IRU�WKH�SURWHFWLRQ�
of SIJS. Given recent BIA case law governing termination of proceedings, the court may in some cases decline to 
grant the motion for termination of proceedings. If this occurs, the child’s attorney should be prepared to request a 
EULHI�LQGLYLGXDO�KHDULQJ�IRU�WKH�LPPLJUDWLRQ�MXGJH�WR�UHYLHZ�DQG�DGMXGLFDWH�WKH�FKLOG¶V�DSSOLFDWLRQ�IRU�DGMXVWPHQW�RI�
VWDWXV��,I�WKH�FKLOG�LV�SXUVXLQJ�DGMXVWPHQW�RI�VWDWXV�EHIRUH�WKH�LPPLJUDWLRQ�FRXUW�DQG�LV�QRW�HOLJLEOH�IRU�D�IHH�ZDLYHU��
the child will need to pay the application fee to USCIS and provide proof of payment to the immigration court. For 
LQVWUXFWLRQV�RQ� WKLV�SURFHVV�� VHH� WKH�86&,6�ZHEVLWH���ZZZ�XVFLV�JRY�VLWHV�GHIDXOW�¿OHV�¿OHV�DUWLFOH�3UH2UGHU,QVWU�
SGI!��7R�GHWHUPLQH�ZKHWKHU�WKH�FOLHQW�ZLOO�TXDOLI\�IRU�D�IHH�ZDLYHU�EDVHG�RQ�WKHLU�KRXVHKROG�LQFRPH��VHH�WKH�86&,6�

https://www.justice.gov/eoir/ag-bia-decisions
https://www.uscis.gov/
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)HH�:DLYHU�,QVWUXFWLRQV��DYDLODEOH�DW��ZZZ�XVFLV�JRY�L����!��DQG�WKH������++6�3RYHUW\�*XLGHOLQHV�DSSOLFDEOH�WR� 
,�����IHH�ZDLYHU�UHTXHVWV��DYDLODEOH�DW��ZZZ�XVFLV�JRY�L����S!��)RU�PRUH�RQ�PRWLRQV�EHIRUH�WKH�LPPLJUDWLRQ�FRXUW�� 
VHH� WKH� ,PPLJUDWLRQ� &RXUW� 3UDFWLFH� 0DQXDO� DW� �https://www.justice.gov/eoir/eoir-policy-manual/part-ii-ocij-
practice-manual!�� which is publicly available online, and consult with local immigration practitioners. 

PRACTICE TIP

For a child in removal proceedings, jurisdiction over the I-485 permanent resident 
�DGMXVWPHQW��DSSOLFDWLRQ�UHPDLQV�ZLWK�WKH�LPPLJUDWLRQ�FRXUW��7KH�ODZ\HU�PD\�VHHN�WHU-
mination of the removal proceedings in order for USCIS to adjudicate the adjustment 
application. The immigration court will often continue proceedings while the lawyer is 
pursuing the I-360 SIJS petition. Once granted, a new motion is required to fully ter-
minate proceedings.

CAVEAT

If the client is an arriving alien, USCIS will have jurisdiction over the I-485 applica-
tion regardless of whether the removal proceedings are terminated. See 8 C.F.R. 
���������D�����

PRACTICE TIP

With some exceptions, an individual who enters the country without inspection cannot 
adjust status to permanent residence from within the United States. They must ap-
ply for an immigrant visa at a United States Consulate abroad. Children who receive 
SIJS status are able to adjust status even if they entered the United States without 
inspection or were apprehended upon entry. This is because an application for SIJS 
status effectively paroles the child into the United States for purposes of pursuing 
the adjustment of status application. See�,1$�������K�����8�6�&���������K�����&�)�5�� 
��������H�����

6HH�&KDSWHU����3HUPDQHQW�5HVLGHQF\�7KURXJK�)DPLO\�%DVHG�$SSOLFDWLRQV��IRU�LQIRUPDWLRQ�RQ�WKH�DGMXVW-
ment of status process, generally.

2QH�VWHS�DSSOLFDWLRQV�WKDW�LQFOXGH�ERWK�WKH�6,-6�SHWLWLRQ�DQG�WKH�DGMXVWPHQW�DSSOLFDWLRQ�QHHG�WR�LQFOXGH�WKH�
IROORZLQJ�ZLWK�WKH�DSSOLFDWLRQ�

�� )RUP�*�����1RWLFH�RI�(QWU\�RI�$SSHDUDQFH�DV�$WWRUQH\�

�� FRYHU�OHWWHU�DQG�EULHI�FDVH�KLVWRU\�

�� )RUP�,������6HOI�3HWLWLRQ�

!

https://www.uscis.gov/i-912
https://www.uscis.gov/i-912p
https://www.justice.gov/eoir/eoir-policy-manual/part-ii-ocij-practice-manual
https://www.justice.gov/eoir/eoir-policy-manual/part-ii-ocij-practice-manual
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�� )RUP�,������$SSOLFDWLRQ�IRU�$GMXVWPHQW�RI�6WDWXV�

�� VWDWH�FRXUW�RUGHU�ZLWK�6,-6�VSHFLDO�¿QGLQJV�

�� ELUWK�FHUWL¿FDWH�RU�RWKHU�SURRI�WKDW�WKH�FKLOG�LV�XQGHU����\HDUV�RI�DJH�

�� )RUP�,�����&LYLO�6XUJHRQ�0HGLFDO�([DP�5HVXOWV�LQ�D�VHDOHG�HQYHORSH�

�� )RUP�,������$SSOLFDWLRQ�IRU�(PSOR\PHQW�$XWKRUL]DWLRQ�

�� ¿OLQJ�IHH�RU�IHH�ZDLYHU�UHTXHVW�ZLWK�VXSSRUWLQJ�GRFXPHQWDWLRQ��DQG

• two passport-style photographs.

PRACTICE TIP

Attorneys must remember that any documents provided in a language other than 
(QJOLVK��VXFK�DV�ELUWK�FHUWL¿FDWHV�RU�RWKHU�LGHQWLW\�GRFXPHQWV��PXVW�EH�DFFRPSDQLHG�
E\�D�WUDQVODWLRQ�LQWR�(QJOLVK��DFFRPSDQLHG�E\�D�FHUWL¿FDWH�RI�WUDQVODWLRQ�VLJQHG�E\�WKH�
translator.

'HSHQGLQJ�RQ�WKH�VLWXDWLRQ�RI�WKH�FOLHQW��WKH�DWWRUQH\�PD\�DOVR�¿OH�WKH�IROORZLQJ�IRUPV�

• Form I-912, Request for a Fee Waiver (which would allow the client to seek a waiver of USCIS’ 
¿OLQJ�IHH��GHSHQGLQJ�RQ�WKHLU�¿QDQFLDO�VLWXDWLRQ��

�� )RUP�,������$SSOLFDWLRQ�IRU�:DLYHU�RI�*URXQGV�RI� ,QDGPLVVLELOLW\��LI� WKH�FOLHQW�QHHGV� WR�VHHN�D�
ZDLYHU�RI�JURXQGV�RI�LQDGPLVVLELOLW\�WKDW�DUH�ZDLYDEOH�IRU�VSHFLDO�LPPLJUDQW�MXYHQLOHV�EXW�QRW�DXWR-
matically waived). For more about assessing relevant grounds of inadmissibility, see section 8.5.D, 
infra.

PRACTICE TIP

$V� DSSOLFDWLRQ� IRUPV�� IHHV�� ¿OLQJ� ORFDWLRQV�� DQG� VXSSRUWLQJ� GRFXPHQWDWLRQ� UHTXLUH-
ments change frequently, the lawyer should always review the most current instruc-
tions for the form associated with the application on the USCIS website, <www.uscis.
JRY�IRUPV!�

$IWHU�WKH�DSSOLFDWLRQ�LV�¿OHG��WKH�FKLOG�DQG�ODZ\HU�ZLOO�UHFHLYH�D�UHFHLSW�FRQ¿UPLQJ�WKH�DSSOLFDWLRQ�LV�SHQG-
LQJ��&KLOGUHQ�RYHU����\HDUV�RI�DJH�ZLOO�EH�VHQW�DQ�DSSRLQWPHQW�QRWLFH�WR�KDYH�¿QJHUSULQWV�DQG�SKRWRJUDSKV�WDNHQ�IRU�
D�EDFNJURXQG�FKHFN��86&,6�LV�UHTXLUHG�E\�IHGHUDO�VWDWXWH�WR�DGMXGLFDWH�,�����SHWLWLRQV�ZLWKLQ�VL[�PRQWKV�RI�¿OLQJ��
6LQFH�DGMXGLFDWLRQ�RI�6,-6�DSSOLFDWLRQV�KDV�VKLIWHG�IURP�ORFDO�86&,6�RI¿FHV�WR�WKH�86&,6�1DWLRQDO�%HQH¿WV�&HQWHU��
LQWHUYLHZV�SULRU�WR�6,-6�FODVVL¿FDWLRQ�KDYH�EHFRPH�XQFRPPRQ�ZKHUH�DQ�DSSOLFDWLRQ�IRU�DGMXVWPHQW�RI�VWDWXV�LV�QRW�
FRQFXUUHQWO\�¿OHG��+RZHYHU��LI�WKH�FKLOG�LV�VFKHGXOHG�IRU�DQ�LQWHUYLHZ��WKH�ODZ\HU�VKRXOG�EH�SUHSDUHG�WR�GHIHQG�WKH�
PHULWV�RI�WKH�VWDWH�FRXUW�SHWLWLRQ�DQG�UHPLQG�WKH�DGMXGLFDWRU�RI�WKH�VSHFLDO�H[SHUWLVH�RI�WKH�VWDWH�FRXUW�WR�DGMXGLFDWH�WKH�

https://www.uscis.gov/forms/all-forms
https://www.uscis.gov/forms/all-forms


8-66Updated 2020

SECTION 8.5 IMMIGRATION PRACTICE DESKBOOK

state court claim. The language of the USCIS Policy Manual regarding the proper role of the state court and of the 
86&,6�DGMXGLFDWRU�LQ�H[HUFLVLQJ�86&,6�FRQVHQW�ZLOO�DVVLVW�WKH�ODZ\HU�LQ�WKLV�UHVSHFW��7KH�ODZ\HU�VKRXOG�SUHSDUH�WKH�
child to answer questions regarding how the child entered the United States and with whom the child now resides. 
If the child is in removal proceedings, the lawyer should review Form I-213 and prepare the child to address any 
discrepancies that may exist. A decision will be mailed to the child and lawyer following the interview. If the child is 
DSSURYHG�RQ�ERWK�WKH�6,-6�SHWLWLRQ�DQG�WKH�SHWLWLRQ�IRU�DGMXVWPHQW�RI�VWDWXV��WKH�FKLOG�LPPHGLDWHO\�EHFRPHV�D�SHUPD-
nent resident. If the child follows all the applicable rules and waits the requisite period of years, the child will then 
be eligible to become a U.S. citizen.

CAVEAT

7KH�FKLOG¶V� LPPLJUDWLRQ�DQG�FXVWRG\�VWDWXV�ZLOO�DIIHFW� WKH� W\SH�RI�DSSOLFDWLRQ� WKDW� LV�
¿OHG�

Immigration Status Custody Status Effect on Filing

Not in removal 
proceedings

Not in custody of the 
2I¿FH�RI�5HIXJHH�
Resettlement (ORR)

,�����DQG�,�����FDQ�EH�¿OHG�
WRJHWKHU��³RQH�VWHS´��

In removal proceedings Not in ORR custody )LOH�VWDQG�DORQH�,�����ZLWK�
86&,6��,I�DSSURYHG��,�����
FDQ�EH�¿OHG�ZLWK�LPPLJUDWLRQ�
MXGJH�RU�WKH�ODZ\HU�FDQ�UHTXHVW�
that removal proceedings be 
WHUPLQDWHG�WR�¿OH�,�����ZLWK�
USCIS. Please note that the 
FKLOG�ZLOO�RQO\�EH�DEOH�WR�¿OH�IRU�
DGMXVWPHQW�RI�VWDWXV�ZLWK�HLWKHU�
DGMXGLFDWRU�RQFH�DQ�(%���YLVD�
is available. Depending on the 
child’s country of origin, there 
may be a waiting period. Please 
see section 8.5.C., infra, for 
more information.

In removal proceedings In ORR custody /DZ\HU�PXVW�VHHN�³VSHFL¿F�
FRQVHQW´�IURP�WKH�++6�WR�
GHWHUPLQH�FKDQJH�FXVWRG\�VWDWXV�
or placement of the child. See 
INA § 101(a)(27)(J)(iii)(I).

!
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C. Visa Availability and Backlog Issues

For SIJS applicants, there are quotas on the number of applicants from each country of origin that can ap-
SO\�IRU�DGMXVWPHQW�RI�VWDWXV�HDFK�\HDU��7KH�'HSDUWPHQW�RI�6WDWH�SXEOLVKHV�D�OLVW�RI�WKH�VWDWXV�RI�WKHVH�TXRWDV�LQ�WKH�
Visa Bulletin��ZKLFK�LV�DYDLODEOH�DW�WKHLU�ZHEVLWH���KWWSV���WUDYHO�VWDWH�JRY!��6SHFLDO�LPPLJUDQWV�DUH�FODVVL¿HG�DV�HP-
ployment-based Fourth Preference visas. There are two sets of dates listed for each type of visa in the Visa Bulletin��
WKH�³)LQDO�$FWLRQ�'DWH´�DQG�WKH�³'DWHV�IRU�)LOLQJ�´�,Q�GHFLGLQJ�ZKHWKHU�WR�DFFHSW�DGMXVWPHQW�RI�VWDWXV�DSSOLFDWLRQV�� 
USCIS can interpret the information in the Visa Bulletin in two different ways. USCIS publishes a notice on its 
website each month telling applicants how they will interpret the Visa Bulletin that month. The chart is available 
DW�WKH�86&,6�ZHEVLWH���KWWSV���ZZZ�XVFLV�JRY�YLVDEXOOHWLQLQIR!��6RPHWLPHV��86&,6�ZLOO�RQO\�DFFHSW�DSSOLFDWLRQV�
IRU�DGMXVWPHQW�RI�VWDWXV�EDVHG�RQ�WKH�³)LQDO�$FWLRQ�'DWH´�OLVWHG�LQ�WKH�Visa Bulletin for each category of visa. Other 
WLPHV��86&,6�ZLOO�DFFHSW�DSSOLFDWLRQV�EDVHG�RQ�WKH�³'DWHV�IRU�)LOLQJ´�DSSOLFDWLRQV��,I�86&,6�LV�DFFHSWLQJ�DSSOLFD-
WLRQV�EDVHG�RQ�WKH�³'DWHV�IRU�)LOLQJ´�FKDUW��WKLV�SHUPLWV�DSSOLFDQWV�WR�VXEPLW�DQ�DGMXVWPHQW�RI�VWDWXV�DSSOLFDWLRQ�WR�
USCIS even though USCIS may not be able to issue a decision on that application until more visas become available. 
7KHUHIRUH��LQ�GHWHUPLQLQJ�ZKHWKHU�D�YLVD�LV�DYDLODEOH�DOORZLQJ�WKH�FKLOG�WR�VHHN�DGMXVWPHQW�RI�VWDWXV��WKH�FKLOG¶V�DWWRU-
ney must review both the Visa Bulletin and the USCIS notice about how it will interpret the visa bulletin that month.

In the Visa Bulletin��³&´�VWDQGV�IRU�FXUUHQW��7KLV�PHDQV�WKDW�FKLOGUHQ�IURP�WKDW�FRXQWU\�FDQ�LPPHGLDWHO\�
DSSO\�IRU�DGMXVWPHQW�RI�VWDWXV��,I�D�GDWH�LV�OLVWHG�IRU�WKH�FKLOG¶V�FRXQWU\��WKDW�PHDQV�WKDW�WKH�FKLOG�FDQQRW�DGMXVW�WKHLU�
status until the priority date (listed on their SIJS approval notice) is after the date listed on the chart. For children from 
(O�6DOYDGRU��+RQGXUDV��*XDWHPDOD��DQG�0H[LFR��WKHUH�DUH�FXUUHQWO\�PRUH�DSSOLFDWLRQV�IRU�DGMXVWPHQW�RI�VWDWXV�EDVHG�
on SIJS than available visas. As such, these children have to wait to apply until their priority date becomes current or 
USCIS changes how it accepts applications.

D. Grounds of Inadmissibility

Before agreeing to represent a child seeking SIJS, clients should be carefully screened to determine if any 
JURXQGV�RI�LQDGPLVVLELOLW\�DSSO\�ZKLFK�FRXOG�LPSDFW�WKHLU�DELOLW\�WR�DGMXVW�VWDWXV�EDVHG�RQ�6,-6�

6HYHUDO�JURXQGV�RI�LQDGPLVVLELOLW\�GR�QRW�DSSO\�WR�DSSO\�WR�VSHFLDO�LPPLJUDQW�MXYHQLOHV�DSSO\LQJ�IRU�DGMXVW-
ment of status. See�,1$�������K�����$���1R�ZDLYHU�DSSOLFDWLRQ�QHHG�EH�VXEPLWWHG�IRU�WKHVH�JURXQGV�WR�EH�ZDLYHG��
7KH\�DUH�

�� ,1$�������D������SXEOLF�FKDUJH�

�� ,1$�������D�����$���ODERU�FHUWL¿FDWLRQ�

�� ,1$�������D�����$���DOLHQV�SUHVHQW�ZLWKRXW�DGPLVVLRQ�RU�SDUROH�

�� ,1$�������D�����&���PLVUHSUHVHQWDWLRQ��LQFOXGLQJ�IDOVH�FODLP�WR�8�6��FLWL]HQVKLS�

�� ,1$�������D�����'���VWRZDZD\V�

�� ,1$�������D�����$���LPPLJUDQWV�ZKR�VHHN�WR�HQWHU�WKH�8�6��ZLWKRXW�D�YDOLG�WUDYHO�GRFXPHQW�

�� ,1$�������D�����%���DOLHQV�ZKR�DUH�XQODZIXOO\�SUHVHQW��WKUHH��DQG�WHQ�\HDU�EDU�

)RU�PRUH�LQIRUPDWLRQ�RQ�WKHVH�JURXQGV�RI�LQDGPLVVLELOLW\�DQG�WKH�VSHFL¿F�FRQGXFW�ZDLYHG��SOHDVH�UHYLHZ�WKH�
Immigrant Legal Resource Center’s Manual, Special Immigrant Juvenile Status and other Immigration Options for 
Children and Youth��RU�FRQVXOW�ZLWK�DQ�H[SHUW�LQ�WKH�¿HOG�

https://www.uscis.gov/green-card/green-card-processes-and-procedures/visa-availability-priority-dates/adjustment-of-status-filing-charts-from-the-visa-bulletin
https://travel.state.gov/content/travel/en/legal/visa-law0/visa-bulletin.html
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6RPH�JURXQGV�GR�DSSO\��EXW�DUH�ZDLYDEOH�

�� KHDOWK�UHODWHG�JURXQGV�

�� SURVWLWXWLRQ�DQG�FRPPHUFLDOL]HG�YLFH�

�� DVVRFLDWLRQ�ZLWK�D�WHUURULVW�RUJDQL]DWLRQ�

�� IDLOXUH�WR�DWWHQG�UHPRYDO�SURFHHGLQJV��DQG

• certain aliens previously removed.

USCIS may waive these grounds of inadmissibility for humanitarian purposes, family unity, or when other-
ZLVH�LQ�WKH�SXEOLF�LQWHUHVW��,1$�������K�����%���

CAVEAT

,1$�������K�����%��VSHFL¿FDOO\�H[FOXGHV�FRQVLGHUDWLRQ�RI� WKH�FOLHQW¶V� UHODWLRQVKLS� WR�
their natural parents or prior adoptive parents when considering whether or not the 
client is eligible for a waiver of one of the grounds.

)LQDOO\��WKHUH�DUH�JURXQGV�RI�LQDGPLVVLELOLW\�WKDW�GR�DSSO\�DQG�FDQQRW�EH�ZDLYHG�

�� FRQYLFWLRQ�RI�FHUWDLQ�FULPHV�

�� PXOWLSOH�FULPLQDO�FRQYLFWLRQV�

�� FRQWUROOHG�VXEVWDQFH�WUDI¿FNHUV�

�� HQWUDQFH�IRU�WKH�SXUSRVH�RI�HQJDJLQJ�LQ�HVSLRQDJH�

�� WHUURULVW�DFWLYLWLHV�

�� VHULRXV�DGYHUVH�IRUHLJQ�SROLF\�FRQVHTXHQFHV��DQG

• participation in torture, genocide, or Nazi persecution.

PRACTICE TIP

The lawyer should keep in mind that juvenile adjudications are not criminal convictions 
IRU�LPPLJUDWLRQ�SXUSRVHV��KRZHYHU��WKH\�PD\�WULJJHU�FRQGXFW�EDVHG�JURXQGV�RI�LQDG-
PLVVLELOLW\��L�H���GUXJ�XVH�DEXVH���7KH�ODZ\HU�VKRXOG�UHYLHZ�DQ\�MXYHQLOH�UHFRUGV�DV�ZHOO�
as any health records if the child is or was previously in ORR custody. See Matter of 
Devison�����,	1�'HF��������������%,$��������Matter of De La Nues, 18 I&N Dec. 140 
�%,$��������Matter of C-M-����,	1�'HF�������%,$�������
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E. Dependents

7KHUH�LV�QR�SURYLVLRQ�WKDW�SURKLELWV�FOLHQWV�ZKR�DGMXVW�VWDWXV�EDVHG�RQ�DQ�DSSURYHG�6,-6�SHWLWLRQ�IURP�LQ-
FOXGLQJ�WKHLU�RZQ�ELRORJLFDO�RU�DGRSWHG�FKLOGUHQ�DV�GHULYDWLYHV�RQ�WKHLU�,�����DSSOLFDWLRQ��6LQFH�DQ�DSSOLFDQW�PXVW�EH�
XQPDUULHG�WR�UHFHLYH�6,-6�VWDWXV��WKHUH�LV�QR�HOLJLELOLW\�IRU�D�VSRXVH�WR�UHFHLYH�GHSHQGHQW�EHQH¿WV�

CAVEAT

%HQH¿FLDULHV�RI�6,-6�SHWLWLRQV�ZKR�DGMXVW�VWDWXV�XQGHU�,1$�������K��DUH�EDUUHG�IURP�
HYHU�¿OLQJ�IDPLO\�SHWLWLRQV�IRU�ELRORJLFDO�RU�SULRU�DGRSWLYH�SDUHQWV�

F. Denials and Appeals

,I�WKH�6,-6�SHWLWLRQ�LV�GHQLHG��WKH�ODZ\HU�FDQ�DSSHDO�WKH�GHFLVLRQ�WR�WKH�$GPLQLVWUDWLYH�$SSHDOV�2I¿FH��,I�WKH�
SHUPDQHQW�UHVLGHQFH�DSSOLFDWLRQ�LV�GHQLHG��WKHUH�LV�QR�GLUHFW�DSSHDO��KRZHYHU��WKH�DSSOLFDWLRQ�FDQ�EH�UHQHZHG�ZLWK�WKH�
LPPLJUDWLRQ�MXGJH�LQLWLDOO\�¿OHG�ZLWK�86&,6��LI�WKH�FKLOG�LV�UHIHUUHG�WR�WKH�FRXUW�RU�LV�DOUHDG\�LQ�UHPRYDO�SURFHHGLQJV�
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Appendix A – Application Comparison Chart

Asylum SIJS T-Visa
Adjudication 
Process

1 month to 5 year waiting 
period for interview. If UAC 
stripped, must pursue in 
adversarial proceeding be-
fore the immigration judge.

Family court adjudication 
separately from immigra-
tion. Immigration process 
UHTXLUHV�¿OLQJ�IRUPV�HYL-
dence. Processing times 
with USCIS are 1-2 years.

3HUVRQDO�DI¿GDYLW�UHTXLUHG�
ZLWK�DSSOLFDWLRQ�¿OLQJ��
evidence of LEA reporting 
and eligibility as victim of 
WUDI¿FNLQJ��$SSUR[LPDWHO\�
��\HDU�ZDLWLQJ�SURFHVV��QR�
in-person interview.

Adjudication 
Substance

USCIS interview focuses 
on asylum eligibility – often 
extensive questioning 
regarding past trauma.

USCIS interview which 
focuses on biographic in-
formation and admissibility, 
and not on abuse/neglect/
DEDQGRQPHQW��GHIHUHQFH�
to state court).

Paper application with no 
interview.

Green card 
eligibility

Can apply for green card 1 
year after grant.

Backlog means long wait 
for green card from certain 
countries. Can concur-
UHQWO\�¿OH�ZLWK�JUHHQ�FDUG�
application, if from certain 
countries that do not have 
a backlog. 

(OLJLEOH�WR�¿OH�WKUHH�\HDUV�
after T-Visa grant or if the 
investigation and prosecu-
WLRQ�RI�DFWV�RI�WUDI¿FNLQJ�
are completed, as deter-
mined by the Attorney 
*HQHUDO���:ULWWHQ�VWDWH-
ment included with adjust-
ment application).

International 
Travel

Must apply for refugee 
travel document while in 
asylee and LPR status. 
Advisable not to return to 
home country even after 
green card granted.*

No restrictions on travel to 
home country, once green 
card granted.

May use valid T-Visa in 
your expired passport 
along with a new valid 
passport for travel and 
admission to the United 
States—must get T visa 
LQ�SDVVSRUW��FDQQRW�XVH�
approval notice alone. Can 
apply for advance parole. 
Generally should not travel 
during pendency of T and 
investigation. Travel to 
home country not advised 
as it may undermine hard-
ship arguments, resulting 
in revocation of T. 

Public  
%HQH¿WV

Access to broad array of 
SXEOLF�EHQH¿WV

Access to some public 
EHQH¿WV

([WHQVLYH�EHQH¿WV
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Asylum SIJS T-Visa
Derivatives 
(Family Re-
XQL¿FDWLRQ��
–Eligibility

Spouse and children <21 
DW�WLPH�RI�¿OLQJ��

Principal < 21: Parents, 
spouse, unmarried sib-
lings under 18, unmarried 
FKLOGUHQ�XQGHU�����DQG�
FKLOGUHQ��DQ\�DJH��RI�RWKHU�
EHQH¿FLDULHV�ZKR�IDFH�
immediate danger due to 
WUDI¿FNLQJ�

3ULQFLSDO�!�����6SRXVH��
FKLOGUHQ��XQPDUULHG�XQGHU�
�����DQG�FKLOGUHQ��DQ\�DJH��
RI�RWKHU�EHQH¿FLDULHV�ZKR�
face immediate danger 
GXH�WR�WUDI¿FNLQJ�

Derivatives – 
Restrictions

Can apply for other family 
members after obtaining 
green card. After asylee 
obtains green card, and 
then U.S. citizenship, can 
sponsor parents and sib-
lings for immigrant visa.

Cannot ever petition 
parents for an immigration 
EHQH¿W���WULJJHUV�DW�DGMXVW-
PHQW�EDVHG�RQ�6,-6"��

Must be in T status to peti-
tion—cannot adjust before. 
Once adjusted, can peti-
tion for family members 
the same as any other 
JUHHQ�FDUG�KROGHU��VSRXVH��
FKLOGUHQ��RU�FLWL]HQ��SDU-
ents, siblings, spouse and 
children).

Derivatives 
(Family Re-
XQL¿FDWLRQ��±�
Process

Can include spouse and 
children on application or 
apply for them within 2 
years of grant.

Cannot include derivative 
EHQH¿FLDULHV�LQ�DSSOLFDWLRQ��
but as LPR, can sponsor 
spouse and children.

&DQ�¿OH�DW�WKH�VDPH�WLPH�
as principal application or 
any time after grant, so 
long as unadjusted T.

NOTE: IOM will help coor-
dinate/pay for travel docs 
and travel for derivatives. 
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